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(iii) Specify the issue or issues stated 
in the BALCA decision and order giv-
ing rise to such petition; 

(iv) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order 
are in error; 

(v) Be signed by the party filing the 
petition or by an authorized represent-
ative of such party; 

(vi) Include the address at which such 
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and 

(vii) Attach copies of BALCA’s deci-
sion and order, and any other record 
documents which would assist the Sec-
retary in determining whether review 
is warranted. 

(3) Notice of determination to review. 
Whenever the Secretary determines to 
review the decision and order of 
BALCA on an annual State plan, a no-
tice of the Secretary’s determination 
to do so shall be served upon BALCA 
and upon all parties to the proceeding 
within 30 days after the Secretary’s re-
ceipt of the petition for review. 

(4) Hearing record. Upon receipt of the 
Secretary’s notice, BALCA shall within 
15 days forward the complete hearing 
record to the Secretary. 

(5) Contents of Secretary’s notice. The 
Secretary’s notice shall specify: 

(i) The issue or issues to be reviewed; 
(ii) The form in which submissions 

shall be made by the parties; and 
(iii) The time within which such sub-

missions shall be made. 
(6) Filing of documents. All documents 

submitted to the Secretary pursuant to 
this paragraph (f) shall be filed with 
the Secretary of Labor, U.S. Depart-
ment of Labor, Washington, DC 20210, 
Attention: Executive Director, Office 
of Administrative Appeals, Room S–
4309. An original and two copies of all 
documents shall be filed. Documents 
are not deemed filed with the Sec-
retary until actually received by the 
Secretary. All documents, including 
documents filed by mail, shall be re-
ceived by the Secretary either on or be-
fore the due date. 

(7) Service of documents. Copies of all 
documents filed with the Secretary 
pursuant to this paragraph (f) shall be 
served simultaneously upon all other 
parties involved in the proceeding. 

Service upon the Director shall be in 
accordance with paragraph (a)(3) of 
this section. 

(8) Secretary’s decision. The Sec-
retary’s final decision pursuant to this 
paragraph (f) shall be issued within 180 
days from the date of the notice of in-
tent to review. The Secretary’s deci-
sion shall be served upon all parties 
and BALCA. 

(9) Transmittal of record. Upon 
issuance of the Secretary’s decision 
under this paragraph (f), the Secretary 
shall transmit the entire record to the 
Chief Administrative Law Judge for 
custody pursuant to § 655.450.

§ 655.350 Public access. 

(a) Public examination at ETA. ETA 
shall make available for public exam-
ination in Washington, DC, a list of fa-
cilities which have filed attestations, 
and such facilities’ visa petitions (if 
any) for H–1A nurses, and for each such 
facility, a copy of the facility’s attes-
tation and any explanatory statements 
it has received; the annual State plan 
(if any) which relates to the facility’s 
attestation; and a copy of each of the 
facility’s H–1A visa petitions (if any) to 
INS. A copy of the latter shall be 
transmitted to ETA by the facility at 
the same time it is submitted to INS. 
The facility shall also forward to ETA 
a copy of the INS visa petition ap-
proval notice within 5 days after it is 
received from INS. 

(b) Public examination at facility. For 
the duration of the attestation’s valid-
ity and thereafter for so long as the fa-
cility uses any H–1 or H–1A nurse under 
the attestation, the facility shall main-
tain a separate file containing the at-
testation and required documentation, 
and shall make this file available to 
any interested parties within 72 hours 
upon written or oral request. If a party 
requests a copy of the file, the facility 
shall provide it and any charge for such 
copy shall not exceed the cost of repro-
duction. 

(c) Notice to public. ETA periodically 
shall publish a notice in the FEDERAL 
REGISTER announcing the names and 
addresses of facilities which have sub-
mitted attestations; facilities which 
have attestations on file; facilities 
which have submitted attestations 
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which have been rejected for filing; fa-
cilities which have had attestations 
suspended; States which have sub-
mitted annual State plans; States 
which have approved annual State 
plans; and States which have sub-
mitted annual State plans which were 
disapproved. 

(Approved by the Office of Management and 
Budget under control number 1205–0305) 

[59 FR 882, 897, Jan. 6, 1994, as amended at 59 
FR 5487, Feb. 4, 1994]

Subpart E—Enforcement of H–1A 
Attestations

SOURCE: 59 FR 882, 897, Jan. 6, 1994, unless 
otherwise noted.

§ 655.400 Enforcement authority of Ad-
ministrator, Wage and Hour Divi-
sion. 

(a) The Administrator shall perform 
all the Secretary’s investigative and 
enforcement functions under 8 U.S.C. 
1182(m) and subparts D and E of this 
part. 

(b) The Administrator, either pursu-
ant to a complaint or otherwise, shall 
conduct such investigations as may be 
appropriate and, in connection there-
with, enter and inspect such places and 
such records (and make transcriptions 
thereof), question such persons and 
gather such information as deemed 
necessary by the Administrator to de-
termine compliance regarding the mat-
ters to which a health care facility has 
attested under section 212(m) of the 
INA (8 U.S.C. 1182(m)) and subparts D 
and E of this part. 

(c) A facility being investigated shall 
make available to the Administrator 
such records, information, persons, and 
places as the Administrator deems ap-
propriate to copy, transcribe, question, 
or inspect. No facility shall interfere 
with any official of the Department of 
Labor performing an investigation, in-
spection or law enforcement function 
pursuant to 8 U.S.C. 1182(m) or sub-
parts D or E of this part. In the event 
of such interference, the Administrator 
may deem the interference to be a vio-
lation and take such further actions as 
the Administrator considers appro-
priate. (Note: Federal criminal statutes 
prohibit certain interference with a 

Federal officer in the performance of 
official duties. 18 U.S.C. 111 and 1114.) 

(d) A facility subject to subparts D 
and E of this part shall at all times co-
operate in administrative and enforce-
ment proceedings. No facility shall in-
timidate, threaten, restrain, coerce, 
blacklist, discharge, or in any manner 
discriminate against any person be-
cause such person has: 

(1) Filed a complaint or appeal under 
or related to section 212(m) of the INA 
(8 U.S.C. 1182(m)) or subpart D or E of 
this part; 

(2) Testified or is about to testify in 
any proceeding under or related to sec-
tion 212(m) of the INA (8 U.S.C. 
1182(m)) or subpart D or E of this part; 

(3) Exercised or asserted on behalf of 
himself/herself or others any right or 
protection afforded by section 212(m) of 
the INA (8 U.S.C. 1182(m)) or subpart D 
or E of this part. 

(4) Consulted with an employee of a 
legal assistance program or an attor-
ney on matters related to the Act or to 
subparts D or E of this part or any 
other DOL regulation promulgated pur-
suant to 8 U.S.C. 1182(m). 

In the event of such intimidation or re-
straint as are described in paragraph 
(d)(1), (2), (3), or (4) of this section, the 
Administrator may deem the conduct 
to be a violation and take such further 
actions as the Administrator considers 
appropriate. 

(e) A facility subject to subpart D 
and E of this part shall maintain a sep-
arate file containing its attestation 
and required documentation, and shall 
make that file or copies thereof avail-
able to interested parties, as required 
by § 655.350(b). In the event of a facili-
ty’s failure to maintain the file, to pro-
vide access, or to provide copies, the 
Administrator may deem the conduct 
to be a violation and take such further 
actions as the Administrator considers 
appropriate. 

(f) No health care facility shall seek 
to have an H–1A nurse, or any other 
nurse similarly employed by the em-
ployer, or any other employee waive 
rights conferred under the Act or under 
subpart D or E of this part. In the 
event of such waiver, the Adminis-
trator may deem the conduct to be a 
violation and take such further actions 
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